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Judgment: 21 May 2010 at 11am
 

JUDGMENT OF THE COURT 

 

A The appeal is allowed. 

B The conviction and sentence of the appellant are set aside. 

C We direct a new trial.  This judgment and the reasons therefor are 

suppressed until final disposition of the retrial. 

D Order prohibiting publication of the judgment, and any part of the 

proceedings except the result as set out in A – C, in news media or on the 

internet or other publicly available database until final disposition of 



 

 
 

retrial or decision by Crown that there should be no retrial.  Publication 

in law report or law digest permitted. 

____________________________________________________________________ 

REASONS OF THE COURT 

(Given by Baragwanath J) 

[1] Richard John Creser appeals against his conviction by a District Court jury 

before Judge Behrens of assault on a constable, Constable Lee Underhill, on 20 July 

2008 with intent to obstruct her in the execution of her duty. 

Context 

[2] The appellant had failed to comply with a bail condition requiring him to 

attend a call-over at the Wellington District Court on 15 July 2008 in relation to 

another matter due to be tried on 24 July.  On that day he tendered a written 

application seeking a six-week adjournment on the grounds that he was ill and was 

unsure whether he would be able to attend the trial.  At the request of the presiding 

judge, Davidson DCJ, a court officer telephoned the appellant and asked him to 

produce a medical certificate to explain his non-attendance.   

[3] The following day the appellant attended the court and presented a (very 

brief) medical certificate dated 15 July stating that he was unfit to attend court for 

two weeks.  He received no further notification from the Court prior to his arrest on 

20 July. 

[4] On 17 July, Judge Davidson conducted an ex parte hearing attended by 

Crown counsel.  The appellant was not notified of the hearing.  The Judge noted that 

despite the certificate of incapacity, it had been delivered personally by the appellant.  

He issued a warrant for the appellant’s arrest to ensure the appellant’s presence at his 

forthcoming trial.  It was initially allowed to lie in court to allow the appellant either 

to appear or to provide further evidence of illness.  But one of the complainants had 

encountered the appellant in Wellington on 16 July and brought that fact to the 

Court’s attention.  When Judge Davidson read an affidavit by a deputy registrar 



 

 
 

deposing that the appellant had been able to come to the court on that day, he 

authorised the release of the warrant for execution. 

The events of 20 July 2008 

[5] Two police officers, Constable Underhill and Constable Hayden Spence, and 

a civilian, Ben Norman who was undertaking work experience, went to the 

appellant’s home to execute the warrant.  On being told the reason for their visit the 

appellant told them he had a medical certificate.  Constable Underhill allowed him to 

search for papers relating to his medical certificate.  Constable Spence then rang a 

senior officer and as a result of the call decided to arrest the appellant. 

[6] The appellant complied with an instruction to accompany 

Constable Underhill to the police car and to hold out his hands to be handcuffed.  

But when, after one cuff had been fixed, she asked him to put his arms behind his 

back he baulked.  He flailed his arms around and stepped back, pulling Constable 

Underhill with him.  The two officers and Mr Norman were unable to subdue him 

and he kicked out at Constable Underhill, attempted to headbutt Constable Spence, 

abused Constable Underhill and removed her earpiece when she tried to call for 

further assistance.  She tried unsuccessfully to spray him with pepper.  As she tried 

to force him to the ground he took her hand, pulled her to the ground with him and 

forcibly held her arm in place under his body, causing her pain.  He refused to 

release her and was only subdued some minutes later when additional members of 

police arrived. 

[7] The appellant was acquitted on one count alleging assault on Mr Norman and 

convicted on the further count of assault on Constable Underhill. 

The Judge’s ruling 

[8] Judge Behrens in the present proceeding ruled on 20 July 2009 that the 

appellant could not challenge the validity of the arrest warrant. 



 

 
 

Submissions of appellant 

[9] The appellant’s submissions may be distilled to four broad grounds of appeal: 

(a) the warrant for arrest was invalid (and the Judge erred in ruling that it 

could not be challenged) because the decision to issue the warrant was 

made without notification to the appellant that the medical certificate 

was not an acceptable justification for adjournment; 

(b) the decision to execute the warrant was unreasonable and thus 

unlawful; 

(c) the appellant lacked the mens rea element of the offence and the 

Judge erred in ruling that he could not advance that as a defence; and 

(d) the Judge wrongly ruled that the appellant was unable to advance self-

defence as a defence.  

Discussion 

Ground (a): Invalidity of the arrest warrant 

[10] Section 36 of the Bail Act 2000 states: 

36  Issue of warrant to arrest defendant absconding or breaching bail 
condition or who fails to answer bail  

(1)  A District Court or Registrar may issue a warrant in the prescribed form 
for the arrest of a defendant if— 

(a)  the District Court or Registrar is satisfied by evidence on oath 
that— 

(i) the defendant has absconded or is about to abscond for 
the purpose of evading justice; or 

(ii) the defendant has contravened or failed to comply with 
any condition of bail; or 

(b)  the defendant— 

(i) does not attend personally at the time and place specified 
in the notice of bail or, as the case may be, the bail bond; or 



 

 
 

(ii) does not attend personally at any time and place to which 
during the course of the proceedings the hearing has been 
adjourned. 

... 

[11] The appellant’s failure to attend the callover on 15 July enlivened the 

jurisdiction of the Court to issue a warrant for his arrest.  There remained the 

question as to its exercise.   

[12] It is axiomatic that the legality of a decision to issue a warrant, as that of a 

public official albeit a Judge of the District Court, is potentially open to challenge.  

That may be undertaken by application for judicial review in the High Court.  It may 

also be raised as a defence in a criminal prosecution: Boddington v British Transport 

Police.1   

[13] We are not persuaded that the decision of the Judge infringed the limits 

within which his jurisdiction fell to be exercised.  The appellant, who on 16 July had 

been fit enough to walk to the Court, had simply failed to do so the previous day.  He 

had instead left a letter asserting unfitness and followed it up with a terse and 

conclusory certificate, to which his ability to get to the court could fairly be said to 

give the lie.  If he was fit enough to deliver a letter he could reasonably be said to 

have been fit enough to comply with his bail condition.  The decision to treat the 

letter sceptically cannot be described as unreasonable. 

[14] Given the fact that he had requested and received a certificate, the Judge 

might have chosen to direct further enquiry of the appellant or the doctor rather than 

issue the warrant.  But, given the appellant’s proved ability to come to Court, it was 

not irrational for the Judge to decline to act on a document containing no reasons and 

have the police arrest him and bring him to the Court.  The first ground fails. 

                                                 
1  Boddington v British Transport Police [1999] 2 AC 143 (HL). 



 

 
 

Ground (b) Unlawfulness of the decision to execute the warrant 

[15] This ground relates to the decision of the Police to proceed to execute the 

warrant rather than to accept that, since a medical certificate had been issued, it was 

a disproportionate exercise of their authority to proceed to arrest. 

[16] This ground depended upon argument based upon authorities dealing with the 

jurisdiction of police officers to make an arrest without warrant.  They are 

marshalled in R v Briggs.2  But this was not such a case; here the Police were giving 

effect to an order of the Court.  There is nothing about this case to suggest that the 

officers acted unreasonably in doing so.  On the contrary, they acted moderately, 

giving the appellant the opportunity to make some search for documents relating to 

the medical certificate of which he had told them.  The fact that the arrest occurred 

after a conversation with a superior officer, particulars of which were not given in 

evidence, does not affect that position. 

[17] But if the warrant was invalid, that invalidity cannot be cured by the good 

faith of the arresting officers.  The lawfulness of their conduct depends on the 

validity of the warrant.  This ground stands or falls with the ground (a) above.  Since 

ground (a) fails, ground (b) fails also. 

Ground (c) The mens rea element of the offence 

[18] The warrant being valid, a belief that it was invalid was an error of law 

relating to the warrant.  That can be no defence, as is made clear by s 25 of the 

Crimes Act 1961.  Honest error of fact is however another matter.   

[19] Section 192(2) of the Crimes Act states: 

Every one is liable to imprisonment to a term not exceeding 3 years who 
assaults any constable or any person acting in aid of any constable, or any 
person in the lawful execution of any process, within intent to obstruct the 
person so assaulted in the execution of his duty. 

                                                 
2  R v Briggs [2009] NZCA 244. 



 

 
 

[20] In R v Thomas this Court held: 3 

It is now settled law in New Zealand that in the ordinary class of case where 
the prosecution must prove mens rea “an honest belief in a state of affairs or 
as to the existence of a fact, which if true would make the act innocent, will 
provide a defence itself.  It is not then incumbent on an accused to establish 
reasonable grounds for such belief although such may be relevant in testing 
the honesty of the belief in the first place” – per McMullin J in Millar v 
Ministry of Transport [1986] 1 NZLR 660, 673. It is for the prosecution to 
prove that the accused had no such belief once an evidentiary basis for it has 
been established ... 

[21] That statement in a case similar to the present was endorsed in R v 

Christiansen.4  Intent to obstruct the constable in the course of her duty was an 

element of the offence.  The prosecution had to prove that the appellant assumed that 

the person he assaulted was a constable acting in the course of her duty and that he 

did intend to obstruct her in the performance of her duty.5  It follows, contrary to the 

ruling by the trial Judge that the validity of the warrant could not be disputed, that if 

the appellant honestly believed the medical certificate afforded a defence for his non-

appearance and that he could not lawfully be arrested for his failure to appear, the 

necessary intent would not be established as he would have believed that Constable 

Underhill was not acting in the course of her duty.  He would be entitled to acquittal.   

[22] The appellant asserted that his resistance to Constable Underhill was based 

on her employing excessive force as she applied the handcuffs. 

[23] In R v Christiansen this Court confirmed that the use of excessive force takes 

a constable outside the scope of his or her duty and an accused would lack the intent 

required by s 192(2) if he or she had an honest belief that the constable was using 

excessive force in effecting an arrest.   

[24] These issues ought to have been left as one of fact for the jury.  Ground (c) 

succeeds. 

                                                 
3  R v Thomas [1991] 3 NZLR 141 at 143. 
4  R v Christiansen (2001) 19 CRNZ 256 (CA). 
5  R v Simpson [1978] 2 NZLR 221 at 225. 



 

 
 

Ground (d) Self-defence 

[25] Section 48 of the Crimes Act states: 

Every one is justified in using, in the defence of himself or another, such 
force as, in the circumstances, as he believes them to be, it is reasonable to 
use. 

[26]   We have noted above that if the appellant believed Constable Underhill was 

using excessive force he would lack the mens rea element of the offence.  It would 

also afford a defence under s 48 if he believed the circumstances were such that it 

would be reasonable to use force.   

[27] This too should have been left as a factual issue for the jury.  Ground (d) also 

succeeds. 

Disposition 

[28] We allow the appeal and set aside the appellant’s conviction and sentence.   

[29] It was submitted for the appellant that if the appeal succeeded we should, as 

in R v Christiansen, decline to order a new trial. 

[30] In this case, however, the degree of force used towards the police officer was 

such as to cause considerable pain to her for a sustained period.  We decline to 

depart from the conventional practice and we direct a new trial.  There is an order 

prohibiting publication of the judgment and any part of the proceedings, except the 

result as set out in A – C of the judgment band, in news media or on the internet or 

other publicly available database until final disposition of retrial or decision by 

Crown that there should be no retrial.  Publication in law report or law digest 

permitted. 
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